STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Petiti oner,
VS.
ST M CHAEL'S ACADEMY, | NC.,

Respondent .
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RECOVMVENDED CRDER

Pur suant to noti ce,

a hearing was conducted in this case on

June 6, 2007, by video teleconference at sites in Mam and

Tal | ahassee,

Fl ori da, before Stuart M Lerner,

a dul y-desi gnat ed

Admi nistrative Law Judge of the Division of Adm nistrative

Heari ngs ( DOAH) .

APPEARANCES
For Petitioner: Kinberly D. Coward, Esquire
Departnment of Children and
Fam |y Services
401 Northwest Second Avenue, N-1014
Mam, Florida 33128
For Respondent: Janes H G eason, Esquire
801 Brickell Avenue, Suite 900
Mam, Florida 33131
STATEMENT OF THE | SSUES
1. Wiether Respondent, in Novenber 2006, violated child

care facility licensing standards relating to supervision set



forth in Florida Adm nistrative Code Rule 65C-22.001(5), as
al l eged by the Departnment of Children and Fam |y Services
(Departnent) in its Decenber 15, 2006, letter to Respondent.

2. |If so, whether Respondent should be fined $1,000.00 for
this violation, as proposed by the Departnent in the aforesaid
Decenber 15, 2006, letter.

PRELI M NARY STATEMENT

By letter dated Decenber 15, 2006, the Departnent provided
Respondent with the follow ng information

You are hereby notified that the Departnent
of Children and Families, pursuant to
section 402. 310 of the Florida Statutes has
i nposed a civil penalty on St. Mchael's
Acadeny in the ampunt of $1000.00. The
grounds for the inposition of this fine are
as foll ows:

GENERAL | NFORMATI ON  65G 22. 001
1. Supervision 65C-22.001(5)(a-d)

In 11/06 Child Care Licensing office
received a conplaint that a child cared for
at St. Mchael's Acadeny was severely
bitten. A witten note was brought to our
office fromthe pediatrician stating
"injuries on cheek and back are consi stent
with a human bite." Licensing staff held
investigation at day care where staff
confirmed child obtained marks at day care
at tinme of incident. Supervision was found
to be inadequate at center.

This was the second finding of inadequate
supervision leading to a Cass | violation
in a4 nonth period.[?]



The letter then went on to advise that Respondent had the
opportunity to "request an adm nistrative hearing to contest the
decision."” Respondent subsequently requested such a hearing.
On March 6, 2007, the matter was referred to DOAH for the
assignnent of a DOAH adm nistrative | aw judge to conduct the
heari ng Respondent had requested and to "submt a Recommended
O der.”
On May 31, 2007, the parties filed a Pre-Hearing

Stipulation, which read, in pertinent part, as foll ows:

(a) Concise statenent of controversy.

Respondent St. M chael's Acadeny, a |licensed

child day-care facility, requested an

adm ni strative hearing of a $1,000 fine

i nposed by Petitioner DCF predicated on

al | eged i nadequat e supervi si on whi ch caused

infjury to a child in day care on
Novenber 16, 2006.

(b) Parties' respective positions. St.

M chael 's contests the factual predicate for
the penalty inposed in the latter incident.
St. Mchael's acknow edges that the subject
child (an infant girl aged 16 nonths at the
time) was in day care when a mark was

di scovered by staff on the child' s face,

whi ch was sustained after the child was
observed falling against the play equi pnent
inthe facility. Staff imediately called

t he nother, who arrived and exam ned the
child, as did staff, and no other injury was
received. Staff at no tine observed anot her
child inflict the bite or in any way
interact with the child in such a way as to
cause the mark. The child was at all tines
supervi sed by the required nunber of staff.

DCF relies on Florida Adm nistrati ve Code
65C 22. 001(5)(a), which notes that child



care personnel are accountable for the
children in their care at all tinmes. The
Child Care Licensing Departnent received a
conplaint alleging that a child was severely
bitten at St. Mchael's Acadeny on or about
Novenber 16, 2006. Upon i ndependent

i nvestigations, both the |icensing staff and
the protective investigator verified the
child' s injuries and found the cause to be a
direct result of inadequate supervision on
behal f of the child care personnel at St.

M chael ' s Acadeny.

* * *

(e) Admitted facts. St Mchael's is a day
care facility subject to license and
regul ati on by DCF. The subject children
were in St. Mchael's day care facility.

(f) Agreed issues of law. Regul ations
applicable to day-care facilities such as
St. Mchael's are set forth in 8§ 402. 301
et seq., and Fla. Adm n. Code Chapter 65G
22.

(g) |Issues of fact to be litigated. The
factual predicate for the fine, (1) the
cause of the injury seen on the child at
Noon on Novenber 16, 2006, and (2) whether

t here was i nadequate supervision at the tine
the child sustained that injury.

(h) Issues of law to be determ ned.
Propriety and anount of fines.

As noted above, the final hearing was held on June 6, 2007.°2
Six witnesses testified at the hearing: Linda Reiling, J. F.
Mel oni Fincher, lan Fleary, Cheryl Smth, and Dawni se Mobl ey.
In addition, nine exhibits (Petitioner's Exhibits A B, C and

E, and Respondent's Exhibits 1, 2, 3, 4, and 5) were offered and



received into evidence. Two exhibits, Petitioner's Exhibits F
and G were rejected.?

At the close of the taking of evidence, the undersigned
establi shed a deadline (20 days fromthe date of the filing with
DOAH of the hearing transcript) for the filing of proposed
recommended orders.

The Transcript of the hearing (consisting of one vol une)
was filed with DOAH on Septenber 10, 2007

The Departnment and Respondent filed their Proposed
Reconmended Orders on Septenber 28, 2007, and October 1, 2007,
respectively.

FI NDI NGS OF FACT

Based on the evidence adduced at hearing, and the record as
a whole, the following findings of fact are nade:

1. At all times material to the instant case, including
Thur sday, Novenber 16, 2006, Respondent operated a child care
facility located at 780 Fisherman Street in Opa Locka, Florida
(Facility) pursuant to a license issued by the Departnent, which
was effective June 10, 2006, through June 9, 2007.

2. On Novenber 16, 2006, J. D. was one of nine children
between the ages of 12 and 23 nonths in the Facility's
Wobbl er/ Toddl er class. Two properly credentialed Facility staff
menbers, Charnette Mul drow and Barry Thonpson, were assigned to

oversee the children in the class that day.



3. Cheryl Smith is now, and was at all tinmes material to
the instant case, including Novenber 16, 2006, the Facility's
of fice manager. Anong her various responsibilities is to nmake
sure that state-nmandated staff-to-child ratios are maintained in
each of the Facility's classroons. To this end, she has pl aced
posters in the classroons indicating what these "appropriate
ratios" are and that they "nust be maintained at all tines.” In
addi ti on, she "do[es] counts [of staff and children in each
cl assroon] every hour on the hour.” She did these "counts” in
J. D.'s Wbbl er/ Toddl er cl assroom on Novenber 16, 2006, and each
time found the staff-to-child ratio to be "correct” (one staff
menber for every six children).

4. Sonetinme around noon on Novenber 16, 2006, a Facility
staff menber brought J. D. to Ms. Smth's office. J. D. was not
crying, although she had a roundish red mark on her right cheek
t hat she had not had when her nother had dropped her off at the
Facility earlier that day. "It |ooked Iike ringwormto
[Ms. Smith] at first." There were no discernible "puncture
wounds, " nor was there any blood. The staff nmenber who had
brought J. D. to the office explained to Ms Smth that J. D. had
"bunped her face" on the "corner cabinet in the classroom"”

5. After admnistering first-aid to J. D., Ms. Smth

attenpted to contact J. D.'s nother, J. F., by tel ephone. She



was unable to reach J. F., but left a nmessage at J. F.'s
wor kpl ace.

6. J. F. returned Ms. Smth's call at 12:54 p.m and was
told by Ms. Smith that J. D. had "bunped her head on a cabi net
whi |l e playing, and she ha[d] a little bruise,” but was "doing
fine."

7. J. F. left work at 4:30 p.m and went directly to the
Facility to pick up J. D

8. Upon arriving at the Facility, J. F. first went
"upstairs” to see Ms. Smith, who told her "about the incident
and what [had] happened.”

9. J. F. then went to retrieve J. D. (who was
"downstairs"). It did not appear to J. F., when she exam ned
the mark on J. D's cheek, that the mark was "from the cabinet."
In her opinion, it |ooked like J. D. had been bitten by

"sonebody, "*

a view that she expressed upon returning to
Ms. Smth's office. M. Smth replied, "There's no biters in
here.® Nobody bit J."

10. Before leaving the Facility with J. D., J. F. signed
an Accident/Incident Report that Ms. Smth had filled out.
According to the conpleted report, on "11/16/06 at 12: 00 noon,"
J. D. "was playing with . . . toys and bunped her face on the

corner cabinet,” leaving a "red mark on the right side of her

face"; M. Thonpson was a "[witness[] to [the]



[a]ccident/[i]ncident”; the injured area was treated with
"antiseptic spray[,] triple antibiotic ointnent and a cold
conpress”; and a nessage was left with J. F. "to call school."

11. J. F. took J. D. directly fromthe Facility to the
Skyl ake office of Pediatric Associates, a pediatric group
practice to which J. D.'s regul ar pediatrician bel onged.

J. D.'"s regular pediatrician was unavail abl e that evening, so
J. D. saw soneone el se,® who gave her a signed and dated
handwitten note, which read as foll ows:

To whomit may concern

The injuries on [J. D.'s] cheek and back are

consistent with a human bite. Please

i nvestigate.[’]

Thank you.

12. J. F. reported to the local police departnent, as well
as to the Departnent, that J. D. had been injured at the
Facility.

13. J. F. provided this information to lan Fleary, the
Departnent's childcare |icensing supervisor for the north area
of the southeast zone, during a visit that she nade to
M. Fleary's office late in the afternoon on Friday,

Novenber 17, 2006. J. F. brought J. D. with her to M. Fleary's
office and showed M. Fleary the red mark on J. F.'s cheek, as
wel |l as three other, less visible marks on J. F. (one on her

cheek,



beneath the red mark; one on her |ower back; and one on her
right forearm.® M. Fleary took photographs of all four marks.?®
14. M. Fleary asked one of his subordinates, Linda
Reiling, to "address [J. F.'s] conplaint as soon as possible."
15. M. Reiling, acconpanied by M. Fleary, went to the
Facility on Monday, Novenber 20, 2006, to investigate J. F.'s
conplaint. M. Reiling and M. Fleary interviewed Facility
staff menbers, including Ms. Muldrow and M. Thonpson. °
Ms. Mul drow stated that she had gone to the restroom having
asked anot her staff nmenber "to watch the children” in her
absence, and first "saw the mark on [J. D.'s] cheek" upon her

return to the classroom M. Thonpson advi sed that he was "on
l unch break at the time the incident occurred."'* No one to whom
Ms. Reiling and M. Fleary spoke at the Facility "adm tted

seeing [J. D.] being bitten."

16. Based on her investigation, Ms. Reiling was unable to
determ ne, one way or another, whether the staff-to-child ratio
inJ. D's classroomwas "correct” on "[t]he day of the
incident," but she did find that there was a "l ack of
supervision." M. Reiling prepared a witten conpl ai nt
docunenting this finding and provided it to Ms. Smth.

17. Meloni Fincher, a child protective investigator with

the Departnent, also investigated the matter. She was assigned



t he case on Novenber 17, 2006, after the incident had been
reported to the Florida Abuse Hotli ne.

18. Ms. Fincher began her investigation by visiting J. F
and J. D. at their honme that sane day (Novenber 17, 2006), sone
time after 4:00 p.m During her visit, M. Fincher observed
that J. D. had "bruises to her cheek, her back, and [al so] her
arm"”

19. Ms. Fincher was unable to determ ne the nature or
cause of these injuries, so she nade arrangenents for J. D. to
be seen on Novenber 21, 2006, by a University of Mam Child
Prot ecti on Team physi ci an.

20. M. Fincher went to the Facility on Novenber 21, 2006,
but was unable to speak to any staff menbers about the incident
at that tine.

21. She returned to the Facility on Decenber 7, 2006.

This time, she interviewed Ms. Muldrow, M. Thonpson, Ms. Smth,
and Dawni se Mobl ey.'? None of the interviewees clained to be an
eyewitness to the incident, having personal know edge of what
happened to J. D

22. After receiving a copy of the Child Protection Teani s
"medi cal report,” which contained the teams determnation that
J. D. had "bite marks at different stages [of] healing [which

were] consistent with another child [having] bit[ten] [her],"

10



Ms. Fincher, on Decenmber 12, 2006, "closed the case" finding
"[v]erified indicators of inadequate supervision."!3

23. The evidence received at the final hearing does not
al l ow the undersigned, applying a clear and convinci ng conpet ent
evi dence standard, to reach the same conclusion that M. Fincher
and Ms. Reiling did regarding the adequacy of the supervision
J. D received at the Facility on Novenber 16, 2006. Wile the
evidence is sufficient to support a finding that J. D. suffered
a single (red) mark on her right cheek while at the Facility
that day, it does not clearly and convincingly establish that
she was being i nadequately supervised at the tine. Inferring
t hat Respondent failed to provide J. D. with adequate
supervi sion based on the nere fact that she received this mark
while in Respondent's care is unwarranted, absent a clear and
convi nci ng showi ng (enabling the undersigned to conclude, with a
firmbelief and conviction and without hesitancy) that a toddler
woul d not receive such a mark while at a child care facility in
a classroomsetting like J. D. was in unless there was a | ack of
adequat e supervi sion.

CONCLUSI ONS OF LAW

24. DQAH has jurisdiction over the subject matter of this
proceedi ng and of the parties hereto pursuant to Chapter 120,

Fl ori da St at ut es.

11



25. Section 402.305, Florida Statutes, requires the
Departnent to establish, by rule, licensing standards for child
care facilities in Florida, including standards "designed to
address . . . [t]l]he . . . safety . . . for all childrenin child
care."

26. Pursuant to this nandate, the Departnent has adopted
Florida Adm nistrative Code Rule 65G 22. 001, which provides as
follows with respect to "[r]atios" and "[s]upervision":

(4) Ratios.

(a) The staff-to-child ratio, as
established in Section 402.305(4), F.S.,['
is based on primary responsibility for the
di rect supervision of children and applies
at all tines while children are in care.

(b) M xed Age G oups.

1. In groups of m xed age ranges, where
children under one (1) year of age are

i ncluded, one (1) staff nenber shall be
responsi ble for no nore than four (4)
children of any age group, at all tines.

2. In groups of mxed age ranges, where
children one (1) year of age but under two
(2) years of age are included, one (1) staff
menber shall be responsible for no nore than
six (6) children of any age group, at al
tinmes.

(c) For every 20 children, a child care
facility nmust have one (1) credential ed
staff nmenber pursuant to Section 402. 305(3),
F.S.

12



(5) Supervi sion.

(a) Direct supervision neans watching and
directing children's activities within the
sane room or designated outdoor play area
and responding to the needs of each child.
Child care personnel at a facility nust be
assigned to provide direct supervision to a
specific group of children and be present
with that group of children at all tines.
When caring for school -age children, child
care personnel shall remain responsible for
t he supervision of the children in care,
capabl e of responding to energencies and are
accountable for children at all tines,

i ncl udi ng when children are separated from
their groups.

(b) During nap tinme, supervision neans
sufficient staff are in close proximty,

wi thin sight and hearing, of all the
children. Al other staff required to neet
the staff-to-child ratio shall be within the
sane building on the sane floor and be
readi |y accessi ble and available to be
summoned to ensure the safety of the
children. Nap time supervision, as
described in this section, does not include
supervi sion of children up to 24 nonths of
age, who must be directly supervised at al
times.

(c) No person shall be an operator, owner,
or enployee of a child care facility while
usi ng or under the influence of narcotics,
al cohol, or other drugs that inpair an
individual's ability to provide supervision
and safe child care.

(d) Additional Supervision Requirenents.

1. In addition to the nunber of staff
required to neet the staff-to-child rati o,
for the purpose of safety, one (1)
addi ti onal adult nust be present on all
field trips away fromthe child care

13



facility to assist in providing direct
supervi si on

2. If achild care facility uses a sw mm ng
pool that exceeds three (3) feet in depth or
uses beach or | ake areas for water
activities, the child care facility nust
provi de one (1) person with a certified
lifeguard certificate or equivalent unless a
certified lifeguard is on duty and present
when any children are in the sw mmng area.
In situations where the child care facility
provides a person with a certified |ifeguard
certificate or equivalent, that person can
al so serve as the additional adult to neet
the requirenent in subparagraph (d)1.,
above.

3. A tel ephone or other neans of instant

commruni cation shall be available to staff

responsi ble for children during all field

trips. Cellular phones, two-way radio

devices, citizen band radi os, and other

means of instant communication are

accept abl e.

27. \Wile operators of child care facilities, acting

t hrough their staff, "at all tinmes" are "responsible" and
"account abl e" for the supervision of the children in their care,
they "are not insurers of the [children's] safety, nor are they

strictly liable for injuries to [the children].” La Petite

Acadeny v. Nassef by and through Knippel, 674 So. 2d 181, 183

(Fla. 2d DCA 1996); see also Harrison v. Escanbia County School

Board, 434 So. 2d 316, 319 (Fla. 1983)("School boards, however,

are not insurers of students' safety."); Concepcion by and

t hr ough Concepci on v. Archdi ocese of Manm by and through

McCarthy, 693 So. 2d 1103, 1105 (Fla. 3d DCA 1997)("[ S] chool

14



officials and/or teachers are neither insurers of their
students' safety, nor are they strictly liable for any injuries

whi ch may be sustained by the students."”); Ankers v. District

School Board of Pasco County, 406 So. 2d 72, 73 (Fla. 2d DCA

1981) ("A school board is not an insurer against a student being

injured."); and Benton v. School Board of Broward County, 386

So. 2d 831, 834 (Fla. 4th DCA 1980)("[T]eachers and schoo
boards are neither insurers of the students' safety, nor are
they strictly liable for any injuries which nay occur to
them™"). "[S]onme accidents occur w thout the attachnent of

l[iability on others.” Rodriguez v. Discovery Years, Inc., 745

So. 2d 1148, 1149 (Fla. 3d DCA 1999).

28. Section 402.310, Florida Statutes, which provides, in
pertinent part, as follows, authorizes the Departnent to inpose
penal ties, including adm nistrative fines, upon operators of
licensed child care facilities who violate the foregoing
"l'icensing standards":

(1)(a) The departnment . . . may admnnister
any of the follow ng disciplinary sanctions
for a violation of any provision of ss.

402. 301-402. 319, or the rul es adopted

t her eunder:

1. Inpose an administrative fine not to
exceed $100 per viol ation, per day.

However, if the violation could or does
cause death or serious harm the

departnent . . . nmay inpose an

adm ni strative fine, not to exceed $500 per
violation per day in addition to or in lieu

15



of any other disciplinary action inposed
under this section.

2. Convert alicense . . . to probation
status and require the licensee . . . to
conply with the terns of probation

3. Deny, suspend, or revoke a
license . :

(b) In determ ning the appropriate
disciplinary action to be taken for a
violation as provided in paragraph (a), the
followi ng factors shall be considered:

1. The severity of the violation, including
the probability that death or serious harm
to the health or safety of any person wll
result or has resulted, the severity of the
actual or potential harm and the extent to
whi ch the provisions of ss. 402.301-402. 319
have been vi ol at ed.

2. Actions taken by the licensee . . . to
correct the violation or to renedy
conpl ai nt s.

3. Any previous violations of the |icensee
or registrant.

(c) The departnent shall adopt rules to:

1. Establish the grounds under which the
department may deny, suspend, or revoke a
license . . . or place a licensee . . . on
probation status for violations of ss.

402. 301-402. 319.

2. Establish a uniformsystem of procedures
to inpose disciplinary sanctions for

viol ati ons of ss. 402.301-402.319.[%] The
uni form system of procedures nust provide
for the consistent application of

di sciplinary actions across districts and a
progressively increasing | evel of penalties
from predi sciplinary actions, such as
efforts to assist licensees . . . to correct

16



the statutory or regulatory violations, and
to severe disciplinary sanctions for actions
that jeopardize the health and safety of
children, such as for the deliberate m suse
of medi cations. The departnent shal

i npl enent this subparagraph on January 1,
2007, and the inplenmentation is not

conti ngent upon a specific appropriation.[]

(d) The disciplinary sanctions set forth in
this section apply to licensed child care
facilities . .

(2) Wen the departnent has reasonabl e
cause to believe that grounds exist for the
deni al , suspension, or revocation of a
license or registration; the conversion of a
license or registration to probation status;
or the inposition of an adm nistrative fine,
it shall determine the matter in accordance
W th procedures prescribed in chapter

120.

29. Under no circunstances may the Departnent inpose (as
it is seeking to do in the instant case) a fine for a single day
violation that is in excess of $500.00, regardless of the
severity of the violation or the operator's disciplinary record.

See Schiffman v. Departnent of Professional Regul ati on, Board of

Phar nacy, 581 So. 2d 1375, 1379 (Fla. 1st DCA 1991)("An
adm ni strative agency has only the authority that the

| egi sl ature has conferred it by statute."); WIIlner v.

Depart nent of Professional Regul ation, Board of Medicine, 563

So. 2d 805, 806-807 (Fla. 1st DCA 1990)("We agree that the

$60, 000 paynent is a penalty. As a penalty, it can only be

17



upheld if the legislative authority relied upon by the agency is
sufficiently specific to indicate a clear |egislative intent
that the agency have authority to exact the penalty

prescribed.”); and MFarlin v. Departnent of Business

Requl ati on, Division of Pari-Mtuel Wagering, 405 So. 2d 255,

256 (Fla. 3d DCA 1981)("MFarlin was fined an aggregate of $400
for two separate violations, ostensibly pursuant to Florida

Adm ni strative Code Rule 7E-4.09(3), which purports to authorize
the levy of a fine of $200 for each separate violation. The
authority for adopting the rule appears to be Section 550.02,
Florida Statutes (1979). However, a sinple reading of the
statute fails to disclose the specific authority for the
Division to Il evy such a fine. Mreover, the argunent of the

Di vision expressly ignores Article I, Section 18 of the

Decl aration of Rights of the Florida Constitution which

provides: 'No adm nistrative agency shall inpose a sentence of
i nprisonnment, nor shall it inpose any other penalty except as
provided by law.' It is apparent that insofar as Rule 7E

4.09(3) sought to levy a fine, it was beyond the purview of the
agency to adopt or enforce it without specific legislative
authority. Consequently, that portion of the order which sought
to i mpose a $400 fine against MFarlin is vacated.").

30. Nor nmay the Departnent punish a |icensee twi ce for the

sane of fense. See Departnment of Transportation v. Career

18



Servi ce Conmi ssion, 366 So. 2d 473, 474 (Fla. 1st DCA

1979) (" Al t hough the Conm ssion may have inartfully used the term
"doubl e jeopardy,' its reversal was based on sound reasoni ng.
D.OT. not only |lacked authority to discipline Wodard tw ce for
the sanme offense but its action was fundanental |y unfair. The
sane of fense may be a proper ground for either a suspension or a
di sm ssal but the statute and rules contenplate that these are
mut ual Iy exclusive disciplinary alternatives. Oherw se, an
agency coul d repeatedly punish an enpl oyee and the enpl oyee
woul d never be secure in his enploynent. . . . [Having
concluded its investigation and reached its decision as to the
disciplinary action it will admnister to an enpl oyee, the

di sciplinary action adm nistered may not be increased at a | ater
date nor may an agency discipline an enployee twice for the sanme
of fense."). The Departnent, however, is authorized, pursuant to
Subsection (1)(b)3. of Section 402.310, to take into
consideration "[a]ny previous violations of the licensee” in
determ ning what disciplinary action (within statutory limts)

it should take against the |icensee for having conmtted a

previ ously unpuni shed offense. C. Tillman v. State, 609 So. 2d

1295, 1298 (Fla. 1992) (habitual offender statute which
"all oM ed] enhanced penalties for those defendants who ne[t]
obj ective guidelines indicating recidivisnt not violative of

constitutional protection against double jeopardy); Castaldi v.

19



United States, 783 F.2d 119, 123 n.3 (8th G r. 1986)("Petitioner

al so contends that the District Court's consideration of his
prior crimnal record in sentencing himviolated several of his
constitutional rights (e.g., Fifth Arendnent doubl e jeopardy and
Fourteent h Amendnent equal protection and due process) since
Petitioner has fully conpleted the sentences i nposed on those
prior convictions. W dismss this contention as totally

wi thout nmerit. In sentencing, the district court nay conduct a
broad inquiry into the defendant's background and generally is
unlimted as to the kind and source of information it nay

consider."); and Ross v. State, 413 N E. 2d 252, 258 (Ind.

1980) ("It is clear that the appellant was not given double
puni shment for two specific felonies, but that his history of
crimnal activity, which dated from 1968, was but one factor the
trial court considered in sentencing, as is proper under the
statute. The habitual crimnal proceeding and sentencing does
not violate the prohibition against double jeopardy.")

31. If the Departnent nmakes a prelimnary determ nation to
i npose "disciplinary sanctions” against the operator of a child
care facility, it nust advise the operator of its intent to take
such action and of the operator's opportunity to request an
adm ni strative hearing pursuant to Chapter 120, Florida
Statutes, at which the operator will be able to nake a

presentation in an attenpt to change the Departnent's m nd. See
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Florida League of Cities v. Adm nistration Conm ssion, 586 So.

2d 397, 413 (Fla. 1st DCA 1991)("Until proceedings are had
satisfying [ S]ection 120.57, or an opportunity for themis
clearly offered and wai ved, there can be no agency action
affecting the substantial interests of a person."); Capeletti

Brothers, Inc. v. Departnent of General Services, 432 So. 2d

1359, 1363 (Fla. 1st DCA 1983)("Capeletti m sconceives the

pur pose of the [Section] 120.57 hearing. The rejection of bids
never becane final agency action. As we have previously held,
APA hearing requirenments are designed to give affected parties
an opportunity to change the agency's mnd."); Capeletti

Brothers, Inc. v. Departnment of Transportation, 362 So. 2d 346,

348 (Fla. 1st DCA 1978)("[ Al n agency nust grant affected parties
a clear point of entry, within a specified tine after sone
recogni zabl e event in investigatory or other free-form
proceedings, to formal or informal proceedi ngs under Section

120.57."); and Couch Construction Conpany, Inc. v. Departnent of

Transportation, 361 So. 2d 172, 176 (Fla. 1st DCA 1978) (" APA

hearing requirenents are designed to give affected parties an
opportunity to change the agency's mnd.").

32. \Were "there is a disputed issue of material fact
whi ch fornmed the basis for the proposed final action," the
operator is entitled, upon request, to an evidentiary hearing

held in accordance with Section 120.569, Florida Statutes, and

21



Section 120.57(1), Florida Statutes. See Florida Sugar Cane

League v. South Florida Water Managenent District, 617 So. 2d

1065, 1066 (Fla. 4th DCA 1993) ("Under section 120.57, a party
may petition for an admnistrative evidentiary hearing to
contest any proposed final state agency action where the
proposed final agency action would affect that party's
substantial interest and where there is a disputed issue of
mat erial fact which formed a basis for the proposed final agency
action.").

33. At any such hearing, the Departnment bears the burden
of proving the accused child care facility operator's guilt of
the violation(s) alleged. Proof greater than a nere
preponderance of the evidence nust be presented. Cear and
convi ncing evidence of the operator's guilt is required. See

Departnent of Banking and Fi nance, D vision of Securities and

| nvestor Protection v. Osborne Stern and Conpany, 670 So. 2d

932, 935 (Fla. 1996)("[Aln adm nistrative fine deprives the
person fined of substantial rights in property. Admnistrative
fines . . . are generally punitive in nature. . . . Because the
i nposition of admnistrative fines . . . are penal in nature and
inplicate significant property rights, the extension of the

cl ear and convincing evidence standard to justify the inposition
of such a fine is warranted."); and 8 120.57(1)(j), Fla. Stat.

("Findings of fact shall be based upon a preponderance of the
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evi dence, except in penal or licensure disciplinary proceedi ngs
or except as otherw se provided by statute . . . .").

34. Cear and convincing evidence is an "internedi ate
standard,” "requir[ing] nore proof than a 'preponderance of the
evi dence' but |ess than 'beyond and to the exclusion of a

reasonabl e doubt."" In re Gaziano, 696 So. 2d 744, 753 (Fla.

1997). For proof to be considered "'clear and convincing

t he evidence nust be found to be credible; the facts to which
the witnesses testify nust be distinctly renenbered; the

testi mony nust be precise and explicit and the w tnesses nust be
| acking in confusion as to the facts in issue. The evidence
nmust be of such weight that it produces in the mnd of the trier
of fact a firmbelief or conviction, wthout hesitancy, as to
the truth of the allegations sought to be established.” Inre
Davey, 645 So. 2d 398, 404 (Fla. 1994), quoting, w th approval,

fromSlomwitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA

1983). "Although this standard of proof may be net where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Electric Corporation, Inc. v.

Shuler Bros., Inc., 590 So. 2d 986, 989 (Fla. 1st DCA 1991).

35. In determning whether the Departnent has net its
burden of proof, it is necessary to evaluate its evidentiary
presentation in [ight of the specific allegations of wongdoing

made in the charging instrunent. Due process prohibits an
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agency fromtaking penal action against a |icensee based on
matters not specifically alleged in the charging instrunent,

unl ess those matters have been tried by consent. See Trevisan

v. Departnent of Health, 908 So. 2d 1108, 1109 (Fla. 1st DCA

2005); Shore Village Property Owmers' Association, Inc. v.

Departnent of Environnental Protection, 824 So. 2d 208, 210

(Fla. 4th DCA 2002); Lusskin v. Agency for Health Care

Adm ni stration, 731 So. 2d 67, 69 (Fla. 4th DCA 1999; and Ghan

v. Departnent of Health, 714 So. 2d 1113, 1115 (Fla. 1lst DCA

1998) .
36. Furthernore, "the conduct proved nust legally fal
within the statute or rule claimed [in the charging instrunent]

to have been violated."” Delk v. Departnent of Professional

Regul ati on, 595 So. 2d 966, 967 (Fla. 5th DCA 1992). 1In

deci di ng whether "the statute or rule clainmed [in the charging
instrunment] to have been violated" was in fact violated, as
all eged by the Departnent, if there is any reasonabl e doubt,

t hat doubt nust be resolved in favor of the operator. See

Wi t aker v. Departnent of |Insurance and Treasurer, 680 So. 2d

528, 531 (Fla. 1st DCA 1996); Elnmariah v. Departnent of

Pr of essi onal Regul ati on, Board of Medicine, 574 So. 2d 164, 165

(Fla. 1st DCA 1990); and Lester v. Departnent of Professional

and Qccupational Regul ations, 348 So. 2d 923, 925 (Fla. 1st DCA

1977).
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37. If the violation alleged is proven by clear and
convi nci ng evi dence, the Departnent may then, in accordance with
t he provisions of Section 402.310(1)(b), Florida Statutes, take
final agency action penalizing the operator for its w ongdoing;
however, the "disciplinary sanction"” inposed may be no nore
severe than the "disciplinary sanction"” the Departnent, inits
noti ce of proposed agency action, had indicated it intended to

i npose. See WIllianms v. Turlington, 498 So. 2d 468 (Fla. 3d DCA

1986) ("Since WIllians was not given notice by either the
conplaint or any l|later proceedings that he was at risk of having
his Iicense permanently revoked, the Conmm ssion's inposition of
t he non-prayed-for relief of permanent revocation, even if

justified by the evidence, was error."); Departnent of Children

and Fam |y Services v. Robinson, No. 97-1669, 1998 Fla. Div.

Adm Hear. LEXIS 5471 *11-12 (Fla. DOAH February 5,

1998) (Recommended Order)("In its Proposed Recommended Order, the
Department has recomended that M. Robinson's certification to
provi de services under the Wi ver Program be discontinued. This
proposed penalty is rejected because it was not the penalty

identified in the letter of February 5, 1997."); and Depart nent

of Busi ness and Professional Reqgul ation, Construction |Industry

Li censing Board v. Hufeld, No. 94-6781, 1995 Fla. Div. Adm

Hear. LEXI S 4518 *8 (Fla. DOAH May 3, 1995) ( Recomrended

Order)("[ Rlespondents in |license discipline cases are entitled
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to notice of the penalty sought by the agency, and the penalty
i nposed cannot be nore severe than the nost severe potenti al
penal ty of which a respondent had notice.")(Recomended Order).

38. The charging instrunment in the instant case (the
Departnent's Decenber 15, 2006, |letter to Respondent) all eges
that sonetinme "in 11/06," Respondent violated Florida
Adm ni strative Code Rule 65C-22.001(5) by providing "inadequate
supervision' to a child (J. D.) who was injured at the Facility
when she was "severely bitten" on her cheek and back by anot her
(unnaned) person. The allegation is not that Respondent had an
i nsufficient nunber of staff supervising the childrenin J. D.'s
cl assroom at the tinme of the alleged biting incident (as counsel
for the Department made clear at hearing®’). Rather, the
Departnent is alleging that the staff who were in the classroom
did not properly discharge their supervisory responsibilities in
accordance with the requirenents of Florida Adm nistrative Code
Rul e 65GC 22.001(5).

39. The evidentiary record does not contain the clear and
convi nci ng conpetent evidence necessary to support this
al | egati on.

40. Although there was clear and convi nci ng conpetent
evidence adduced at hearing that J. D. left the Facility on
Novenber 16, 2006, with a mark on her body that she had not had

when she had arrived at the Facility earlier that day
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(specifically, the red mark on her right cheek depicted in three
of the photographs conprising Petitioner's Exhibit E),'® the
evidentiary record | acks sufficient evidence to enable the
undersigned to determne, with a firmbelief and conviction and
wi t hout hesitancy, either what happened to J. D. to cause this
mark to appear on her cheek or, nore inportantly, whether she
was receiving adequate supervision at the tine.

41. The Departnent and Respondent have each offered
different theories as to howJ. D. got this mark on her cheek:

t he Department contending that she was bitten by anot her child
at the Facility, with Respondent taking the position that she
fell against a piece of furniture in her classroom Neither the
Depart ment nor Respondent, though, presented any substantiating
eyew tness or expert medical testinony at hearing, and their
respective theories both remai n unproven.

42. Respondent's failure to have substantiated its theory
and affirmatively established the adequacy of the supervision it
provided J. D. is not fatal to its prevailing in this proceedi ng
(notw thstanding the Departnment's suggestion to the contrary in
its Proposed Recommended Order). That is because it was the
Departnment, not Respondent, that had the burden of proof at
hearing. It was the Departnent's burden to prove, by clear and
convi nci ng conpetent evidence, that on the day of the incident

described in the charging instrunment, Respondent failed to
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provide J. D. with the supervision required by Florida

Adm ni strative Code Rule 65C-22.001(5), as the charging
instrunment alleges. The Departnent's evidentiary presentation
at hearing fell short of nmeeting this burden. The nere fact
that J. D. received a single mark of unknown cause on her cheek
while at the Facility on Novenber 16, 2006, is not clear and
convi nci ng proof that Respondent was derelict inits
responsibility to adequatel y supervise her that day.!® See La

Petite Acadeny, 674 So. 2d at 183 ("The fact that an injury

occurs in the presence of a teacher, w thout sone evidence of
wr ongdoi ng, does not establish negligent supervision. Teachers
and schools are not insurers of their students' safety.").

43. In view of the foregoing, the charge of "inadequate
supervi sion” made in the Departnent's Decenber 15, 2006, letter
t o Respondent shoul d be dism ssed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby

RECOMVENDED t hat the Departnent issue a final order
di sm ssing the "inadequate supervision" charge nmade in its

Decenber 15, 2006, letter to Respondent.
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DONE AND ENTERED this 11th day of Cctober, 2007, in

Tal | ahassee, Leon County, Florida.

Axsex m- 4

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Administrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 11th day of October, 2007.

ENDNOTES

Y In another, subsequent letter, the Departnent inforned
Respondent it would be inposing a separate $200.00 fine for the
first alleged instance of "inadequate supervision,” which the
Department clai med occurred in August 2006. As of the date of
the final hearing in this case, no final agency action had yet
been taken with respect to this other matter. (In its Proposed
Recommended Order, however, Respondent asserts that "[t]he fine
for that [first] incident . . . . [subsequently] was dism ssed
by [the Departnent].")

2/ The hearing was originally scheduled for May 7, 2007, but was
continued twi ce at the Departnment's request.

3/ Petitioner's Exhibit F, which was offered into evidence for
the stated purpose of showi ng that the Departnent could inpose a
fine in excess of $500.00 for the alleged Novenber 2006

viol ation described in the Departnent's Decenber 15, 2006,
letter to Respondent, was rejected because, as a matter of |aw,
t he Departnent has no such authority. Under Section 402. 310,
Florida Statutes, $500.00 is the nmaxi num "per violation per day"
fine the Departnment may inpose. Petitioner's Exhibit G was
rejected because it was not tinely disclosed and its adm ssion
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woul d have unfairly prejudi ced Respondent. See Gonzal ez v.
Departnent of Insurance, 814 So. 2d 1226, 1227 (Fla. 3d DCA
2002) (administrative law judge erred in receiving into evidence
exhi bit offered by agency that had not been disclosed to accused
until the "eve of the admnistrative hearing," where adm ssion
of exhibit was prejudicial to accused).

4 There is no record evidence that J. F. has any experience or
expertise in bite mark identification.

°/  No showi ng was made at hearing that there were any known
biters in J. D.'s class that day.

®/  The evidentiary record reveals neither the name nor the
credentials of the person J. D. saw. The person did not testify
at the final hearing.

'l This note was offered and received into evidence at the fina
hearing (as Petitioner's Exhibit B). To the extent offered to
prove what caused the "injuries" described therein, the note
constitutes hearsay evidence that woul d not adm ssible over
objection in a civil proceeding in Florida. See Visconti v.
Hol | ywood Rental Service, 580 So. 2d 197, 198 (Fla. 4th DCA
1991); Saul v. John D. and Catherine T. McArthur Foundation,
499 So. 2d 917, 919-20 (Fla. 4th DCA 1986); and Departnent of

Fi nancial Services v. Ri pa, No. 06-3421PL, 2007 Fla. Div. Adm
Hear. LEXIS 292 n.8 *43-44 (Fla. DOAH May 16, 2007)( Recommended
Order). As such, it is insufficient, standing alone, to support
a finding of fact in this admnistrative proceeding as to the
cause of these "injuries." See Scott v. Departnent of

Pr of essi onal Regul ation, 603 So. 2d 519 (Fla. 1st DCA 1992) (" The
only evidence which the appellee presented at the hearing was a
hearsay report which woul d not have been adm ssi bl e over
objection in a civil action. . . . [T]his evidence was not
sufficient initself to support the Board' s findings."); Doran
v. Departnent of Health and Rehabilitative Services, 558 So. 2d
87, 88 (Fla. 1st DCA 1990) (" The docunents presented before the
hearing officer were hearsay and did not cone within any
recogni zed exception which would have nade them adm ssible in a
civil action. . . . Because the only evidence presented by the
departnment to show that Doran held assets in excess of the
eligibility requirenents for receiving I CP benefits consisted of
uncorroborated hearsay evidence, we nust reverse the hearing
officer's final order."); and Section 120.57(1)(c), Florida
Statutes ("Hearsay evidence may be used for the purpose of

suppl enenti ng or expl aining other evidence, but it shall not be
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sufficient initself to support a finding unless it would be
adm ssi bl e over objection in civil actions.").

8/  The evidence is insufficient to establish that any of these
three other marks were the result of anything that happened at
the Facility on Novenber 16, 2006.

%/ These photographs were offered and received into evidence at
the final hearing (as Petitioner's Exhibit E). The undersigned
is unable to discern froman exam nation of these photographs
the presence of any obvious bite marks (with visible teeth

i npressions, that even a |ay person would be able to identify as
such).

19/ The statenents given during the investigative process by

Ms. Mul drow and M. Thonpson (neither of whomtestified at the
final hearing), which the Departnent offered into evidence
through the testinony of its witnesses, constitute party

adm ssions (within the neaning of Section 90.803(18)(d), Florida
Statutes) that woul d be adm ssible over a hearsay objection in a
civil proceeding in Florida. See Castaneda v. Redl ands
Christian M grant Association, 884 So. 2d 1087, 1091 (Fla. 4th
DCA 2004) ("[T] he statenents of the Redl ands enpl oyees are

adm ssions within the neaning of section 90.803(18)(d) as the
statenments concerned matters regarding this specific accident
arising fromtheir enploynment and were nmade whil e the deponents
were still enployees of Redl ands.").

1/ WWo, if anyone, took M. Thompson's place in the classroom
during his lunch break, the evidentiary record does not reveal.

12/ Ms. Mobley, who testified at the final hearing, described
herself in her testinony as the "representative" of Respondent's
board of directors.

13/ Ms. Fincher testified at the final hearing concerning her
reliance upon the Child Protection Teami s "nedical report,"” the
contents of which she described in her testinony. To the extent
that her testinony was offered for the purpose of proving the
truth of the matters asserted in the report, it anobunts to
hearsay evidence that would not adm ssible over objection in a
civil proceeding in Florida and that therefore cannot, by
itself, in this admnistrative proceeding, be the basis for any
factual finding as to the correctness of the assertions nade by
the Child Protection Teamin its report. See cases cited in
endnote 7, above.
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14/ Section 402.25(4), Florida Statutes, provides, in pertinent
part, as foll ows:

STAFF-TO CH LDREN RATI O

(a) Mnimm standards for the care of
children in a licensed child care facility
as established by rule of the departnent
nmust i ncl ude:

1. For children frombirth through 1 year
of age, there nust be one child care
personnel for every four children.

2. For children 1 year of age or ol der, but
under 2 years of age, there nmust be one
child care personnel for every six children

* * *

3% Inits Proposed Reconmended Order, the Department clains

that its "CF Panphlet 175-2 (Desk Reference)"” (a docunent that
is not part of the record in this case) contains such a "uniform
system of procedures.” Section 402.310(1)(c)2, Florida

St atutes, however, requires that the "uniform system of
procedures” referred to therein be "adopt[ed] [as] rules" in
accordance wth the rul emaki ng procedures of Chapter 120,
Florida Statutes, not nmerely set forth in a "panphlet." See
Departnent of Children and Family Services v. Children's
Christian School House, Inc., No. 06-4777, 2007 Fla. Div. Adm
Hear. LEXIS 213 *5 (Fla. DOAH April 16, 2007)( Recommended
Order)("In its proposed recommended order, Petitioner cites a

" CF Panphl et 175-2 Enforcenent Section' (' Desk Reference'),

whi ch the Adm nistrative Law Judge has not found in the Florida
Adm ni strative Code, to support its contention that C ass 11
viol ations shall be penalized by fines of $50-100.").

18/ |t appears froman exani nation of the Florida Administrative

Code that the Departnment has not yet conplied with this
statutory rul emaki ng nmandate. There is case | aw suggesting that
such non-conpliance has the consequence of rendering the
Departnment powerless to inpose any "disciplinary sanctions.”
See Arias v. Departnent of Business and Professional Regul ation,
Division of Real Estate, 710 So. 2d 655, 661 (Fla. 3d DCA
1998) (" Absent the penalty guidelines required by law, in
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accordance wth section 120.68, we can only conclude that the
order under review nust be reversed. This real estate |icensee
who was subject to disciplinary proceedings was entitled to
notice of all matters that the Comm ssion woul d consi der,
including the likely range of the penalty to be inposed.

Furt hernore, because any future creation and application of
penal ty guidelines and application of those guidelines to this
litigant would constitute an ex post facto application of |aw,
remand for further agency action is not a viable option.").

17/ See pages 27 and 28 of the hearing transcript.

18/ The evidence adduced at hearing does not clearly and
convincingly establish that any of the other marks on J. D's
body depicted in the photographs that conprise Petitioner's
Exhibit E first appeared while she was at the Facility on
Novenber 16, 2006.

19/ EBven if the Departnment had established that the mark was a
bite mark resulting fromJ. D.'s having been bitten by one of
her classnmates at the Facility that day, the Departnent's proof
woul d still be insufficient to clearly and convincingly
establish "inadequate supervision” on Respondent's part. As
Adm ni strative Law Judge Ella Jane P. Davis observed in Johnson
v. Departnent of Children and Famly Services, 04-0271, 2004
Fla. Div. Adm Hear. LEXIS 1851 *13 (Fla. DOAH June 7, 2004),
"[c]hildren biting one another is not necessarily a preventable
occurrence."” Such an incident can occur in the classroomof a
child care facility even though the victimand biter are being
wat ched as required by Florida Adm nistrative Code Rule 65CG
22.001(5).

COPI ES FURNI SHED

Ki mberly D. Coward, Esquire
Department of Children

and Fam |y Services
401 Nort hwest Second Avenue, N-1014
Mam , Florida 33128

Janes H G eason, Esquire

801 Brickell Avenue, Suite 900
Mam, Florida 33131
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Gregory Venz, Agency Cerk
Departnment of Children
and Fam |y Services
Bui | di ng 2, Room 204B
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Robert A. Butterworth, Secretary
Departnment of Children
and Fam |y Services
Bui l ding 1, Room 202
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John G Copel an, Ceneral Gounse
Departnment of Children
and Fam |y Services
Bui I ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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